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Iron Fireman Manufacturing Company, a corporation,

APPELLANT

V.

The United States of America,

appellee

ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF OREGON

BRIEF FOR THE UNITED STATES

OPINION BELOW

The findings of fact and conclusions of law of

the District Court (R. 100-107) are unreported.

jurisdiction

This is an appeal from the judgment of the Dis-

trict Court rendered December 30, 1938 (R. 108-109),

in an action by appellant, plaintiff below, to recover

stamp taxes of $4,186.77 with interest from January
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11, 1933. The case was brought to this Court on

notice of appeal filed January 20, 1939 (R. 109-110),

pursuant to the provisions of Section 128 (a) of the

Judicial Code, as amended by the Act of February 13,

1925.

QUESTION PRESENTED

Was there a taxable transfer by the shareholders

of taxpayer corporation to a voting trustee of their

right to receive a stock dividend of 198,500 shares?

STATUTE AND REGULATIONS INVOLVED

The applicable statute and regulations will be

found in the Appendix, infra, pp.

STATEMENT

All of the facts were stipulated and are in sub-

stance as follows:

Taxpayer is a corporation, organized under the

laws of the State of Oregon, with its principal place

of business in the City of Portland, State of Oregon.

(R. 19.) At all times concerned and up until No-

vember 19, 1928, the entire outstanding stock of the

corporation, amounting to 1,500 shares, was owned

and held as follows (R. 21)

:

T. H. Banfield 736.65 shares
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M. E. Parker 743.75 shares

Alice Banfield 9.8 shares

F. S. Hecox 9.8 shares

On November 2, 1928, all of the shareholders of

taxpayer corporation, the corporation itself, and

Blyth, Witter & Company entered into a written

agreement to reorganize and recapitalize taxpayer cor-

poration in order to increase the authorized capital

stock to 200,000 shares which were to be deposited

with voting trustees and voting trust certificates rep-

resenting 150,000 shares of stock were to be sold to

Blyth, Witter & Company at a purchase price of

$1,650,000. (R. 19-20, 25-26.) The increase in cap-

ital stock was to be accomplished by the declaration

of a stock dividend to the then stockholders "so that

the entire authorized capital stock * * * will be out-

standing in the hands of present stockholders". (R.

26.) The agreement was executed on behalf of tax-

payer corporation by its president, T. H. Banfield.

(R. 41, 45.)

Subdivision (c) of the agreement recites (R. 25-

26):

Whereas the Board of Directors of the Ore-

gon corporation by resolution duly adopted have

ratified and approved all of the provisions of

this agreement and have authorized the execu-
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tion of the same on its behalf by its duly author-

ized officers, * * *.

At a special meeting of the stockholders of tax-

payer corporation, held on November 14, 1928, a reso-

lution was adopted which reads in part as follows

(R. 43):

Resolved that the capital stock of Iron Fire-

man Manufacturing Company be increased from

1500 shares of common stock without nominal or

par value to 200,000 shares of common stock

without nominal or par value, * * *.

Taxpayer's board of directors, consisting of T. H.

Banfield, M. E. Parker and F. S. Hecox, held a spe-

cial meeting on November 14, 1928, and, by resolu-

tion, amended the articles of incorporation increasing

the capital stock from 1,500 shares to 200,000 shares.

(R. 45-46.)

A voting trust agreement was executed by the

stockholders of taxpayer corporation and certain vot-

ing trustees on November 15, 1928. (R. 46-78.)

This agreement recited that the depositors were "the

owners of the entire authorized and issued common

capital stock of Iron Fireman Manufacturing Com-

pany, consisting of two hundred thousand (200,000)

shares without nominal or par value." (R. 47.)
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A special meeting of the board of directors of tax-

payer corporation was held on November 16, 1928,

the minutes of which show that (R. 79-80)

:

* * * this corporation had been organized with

an authorized capital stock consisting of 1500

shares without nominal or par value; that said

stock had been and now is represented by a paid

in capital of $164,462.64; * * *. * * * it is

desirable in view of such expansion and the pros-

peas of the corporation for future business on a

large scale that there be a re-capitalization which

will allocate to the capital stock of the corpora-

tion a large sum to be taken from the present

earned surplus; that this corporation, by appro-

priate action of the stockholders, has increased

its authorized capital stock to 200,000 shares

without nominal or par value and that it is now
proposed to issue the entire authorized capital

represented by the recent increase in stock, name-

ly, 198,500 shares, as a stock dividend, and to

transfer from the surplus account of this corpo-

ration to its capital stock account the sum of

$635,537.36 so that the capital stock account of

this corporation shall be the sum of $800,000,

and that the total capital stock of this corpora-

tion to the number of 200,000 shares will be fully

paid and nonassessable.

There was passed at this meeting of the board of di-

rectors a resolution reading as follows (R. 80)

:

Resolved, that a dividend be and is hereby
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declared payable to the stockholders of this cor-

poration of record as of November 20, 1928, pro-

rata per share, said dividend to be payable in

shares of this corporation of its capital stock

without nominal or par value to the number of

198,500 shares, and that the said shares when so

issued are hereby declared to be fully paid and

nonassessable, and that there be transferred on

the books of account of this corporation from

the surplus account to the capital stock account

the sum of $635,537.36, so that the capital stock

account of this corporation after such transfer

and the issuance of such stock dividend, shall be

the sum of $800,000.

On November 19, 1928, the stockholders trans-

ferred to the voting trustees 1,500 shares of stock and

certificates for the stock were issued in the name of

the voting trustees on that date. (R. 21.)

On November 20, 1928, taxpayer corporation is-

sued a certificate to the voting trustees for 198,500

shares of stock, upon which a documentary stamp tax

of $1,091.76 was paid. (R. 22.)

The Commissioner of Internal Revenue assessed an

additional documentary stamp tax of $3,970 on the

transfer by the stockholders of their right to receive

the 198,500 shares of taxpayer's stock issued to the

voting trustees. (R. 22.)



7.

The amount of the tax, together with interest of

$216.77, or a total of $4,186.77, was paid on Janu-

ary 11, 1933. A claim for refund was seasonably

filed and rejected by the Commissioner of Internal

Revenue on July 20, 1933. (R. 23.)

The District Court found the facts as stipulated

and concluded that taxpayer's shareholders were en-

titled to receive the 198,500 shares of stock and that

the transfer of this right to receive to the voting

trustees constituted a taxable transaction. (R. 106-

107.) Judgment was accordingly rendered for de-

fendant below on December 30, 1938. (R. 108-109.)

SUMMARY OF ARGUMENT

The tax in question was properly assessed and col-

lected under the Act and Regulations for the reason

that the stockholders had, under the laws of Oregon

and by virtue of a contract with taxpayer corporation,

a legal and enforceable right to receive a stock divi-

dend, which right was transferred to a voting trustee.

The Act taxes the transfer of the right to receive

stock. The Regulations include the transfer of a

stock dividend already declared. The transaction in

this case is, therefore, squarely within the Act and the

administrative interpretation thereof.



8.

ARGUMENT

THE TRANSFER BY THE STOCKHOLD-
ERS TO THE VOTING TRUSTEES OF
THEIR RIGHT TO RECEIVE A STOCK
DIVIDEND ALREADY DECLARED CON-
STITUTED A TAXABLE TRANSACTION.

Section 800 and Schedule A-3 of the Revenue Act

of 1926, infra, provide for a tax

—

On all sales, or agreements to sell, or memo-

randa of sales or deliveries of, or transfers of

legal title to shares or certificates of stock or of

profits or of interest in property or accumula-

tions in any corporation, or to rights to sub-

scribe for or to receive such shares or certificates,

whether made upon or shown by the books of

the corporation, or by any assignment in blank, or

by any delivery, or by any paper or agreement

or memorandum or other evidence of transfer or

sale, * * *.

This Act, and prior acts identical in so far as relevant,

have long been interpreted by the regulations to in-

clude "the transfer of the right to receive a stock

dividend already declared." Regulations 71 (1929

Edition), Article 34 (i), infra. See also Treasury

Regulations 40 (1919 Edition), promulgated under

the Revenue Act of 1918, Article 12; Regulations 40

(1922 Edition), promulgated under the Revenue Act

of 1921, Article 12; Regulations 40 (1924 Edition),
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promulgated under the Revenue Act of 1924, Article

12; and Regulations 71 (1932 Edition), promulgated

under the Revenue Act of 1926, as amended by the

Revenue Act of 1928 and as further amended by the

Revenue Act of 1932, Article 34.

We believe the regulations properly interpret the

Act. A transfer of a stock dividend already de-

clared certainly constitutes the transfer of the "right

to * * * receive * * * shares or certificates" of stock.

Section 800, Schedule A-3, infra. There have been

many reenactments of the Revenue Acts since the pro-

mulgation of Regulations 40 and the failure to change

the section imports Congressional approval of the

regulations. Brewster v. Gage, 280 U. S. 327; Poe v.

Seaborn, 282 U. S. 101.

The question in this case concerns the taxability

of the transfer by the stockholders of their right to

receive a stock dividend already declared. Appellant

argues in its brief that a stockholder does not have a

legal right to receive a stock dividend already declared

because the corporation (p. 17) "may, at any time

prior to the actual distribution of the dividend, re-

scind the resolution declaring it without imposing

any obligation whatever on the corporation and with-

out liability to its stockholders," and then states (p.

21):
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* * * since a corporation is free to rescind a

declaration of a stock dividend prior to the ac-

tual distribution thereof, there can never be a

"right to receive a stock dividend already de-

clared," with the consequence that the regulation

is a nullity; * * *.

In support of this proposition taxpayer cites in its

brief two cases

—

Terry v. Eagle Lock Co., 47 Conn.

141, and Stoats v. Biograph Co., 236 Fed. 454 (C. C.

A. 2d). Neither of these cases has a factual situa-

tion analogous to the instant case. The case of Terry

v. Eagle Lock Co., supra, was a suit in equity by a

stockholder for the issuance of a stock dividend de-

clared by the stockholders and later rescinded by the

stockholders. The petitioner in that action owned

stock of the company at the time the stock dividend

was declared but had sold all but one share of his

stock after the action was commenced. The court

denied recovery because it said to give relief would

assist the petitioner (p. 166) "to perpetrate a fraud"

on the purchasers of his stock. In Stoats v. Biograph

Co., supra, the directors of the corporation declared

a dividend payable in cash or script. It subsequently

found itself in financial difficulties and rescinded the

dividend. In that case the stock dividend was not, as

in the instant case, "fully paid and nonassessable".
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(R. 80.) This fact is significant and was the basis

for the court's decision in Grants Pass Hardware Co.

v. Calvert, 71 Ore. 103. In that case the corporation

attempted to rescind a declaration of its board of

directors directing the issuance of stock to its share-

holders. When the resolution was passed, in 1907,

all of the company's stock was owned by three stock-

holders, who were also directors. At the time of the

passage of the resolution, a charge was made on the

books of the corporation against the account of each

shareholder for the par value of the stock, which

charge was thereafter satisfied by declaration of a

cash dividend sufficient to cover the amounts. The

original shareholders sold some or all of their stock

and the action was thereafter brought by the com-

pany to rescind the resolutions affecting the issuance

and payment of the stock to the old stockholders. The

court in its opinion stated (p. 120)

:

If stock were issued as paid-up stock, when it

was not paid for, or gratuitously with the con-

sent of all the stockholders of the company, the

company could not subsequently repudiate the

declaration and agreement, when no actual fraud

entered into the transaction, and collect either

from the person receiving the stock or his trans-

feree pay for the stock, as the company would

be estopped from doing so. * * *
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The court further stated (p. 123) :

If this stock was issued to all the stockhold-

ers with the agreement that they should not be

called upon to pay for it, and all the stockhold-

ers agreed to such contract, the agreement, in the

absence of fraud, is binding upon the corpora-

tion; but such an agreement would not be valid

as against the creditors of the company.

In that case there was no formal written agreement

but merely an understanding between the stockholders

and the corporation with regard to the issuance and

payment of the stock. See also Smith v. Schmitt, 111

Ore. 687, 705.

The case of Grants Pass Hardware Co. v. Calvert
',

supra, seems very close in principle to the instant case

when we recall that at the time the stock dividend

in the instant case was declared funds were trans-

ferred from surplus to capital stock account thereby

increasing taxpayer corporation's capital from $164,-

462.64 to $800,000. It thus appears that taxpayer

corporation would, after such transfer of funds, be

estopped from rescinding or repudiating the declara-

tion of this dividend of fully paid-up stock. We
therefore submit that under the principle laid down

in that case, the resolution declaring the stock divi-

dend was binding between taxpayer corporation and
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its shareholders.

The stockholders likewise had a contractual right

to receive the stock dividend. The stockholders de-

sired to recapitalize taxpayer corporation and sell the

principal part of their holdings. With this in mind

they entered into an agreement with certain bankers

and made the taxpayer corporation a party thereto in

which all of the parties agreed that the capital stock

would be increased from 1,500 shares to 200,000

shares by the issuance of a stock dividend to the then

shareholders. It was further agreed that the 200,000

shares would be placed by the then shareholders in

the hands of voting trustees and certificates repre-

senting 150,000 shares would be purchased by the

bankers at a stipulated price.

All of the provisions of the contract were rati-

fied and approved by taxpayer corporation.

The stockholders at the same time passed a reso-

lution directing taxpayer corporation to increase its

capital stock to 200,000 shares and on the same day

the directors, comprising three of the four sharehold-

ers, met and by resolution recognized the action taken

by the stockholders. The next day the stockholders

signed a voting trust agreement in which it was re-

cited that they were the owners of the entire author-
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ized and issued common capital stock of Iron Fire-

man Manufacturing Company, consisting of 200,000

shares (R. 47) and that they then and there depos-

ited the same with the voting trustees. On November

16, 1928, the directors again met and in the minutes

of the meeting it was recited that the "corporation,

by appropriate action of the stockholders, has in-

creased its authorized capital stock to 200,000 shares,"

(R. 79.) A resolution was then adopted declaring a

stock dividend of 198,500 shares payable to stock-

holders of record as of November 20, 1928, "prorata

per share". (R. 80.) The resolution further pro-

vided "that there be transferred * * * from the sur-

plus account to the capital stock account the sum of

$635,537.36," thereby increasing the capital stock ac-

count from $164,462.64 to $800,000. (R. 80.)

The stockholders thereafter and on November 19,

1928, transferred their stock to the voting trustees and

on the following day taxpayer corporation issued the

stock dividend of 198,500 shares directly to the voting

trustees.

To say that under these circumstances taxpayer

corporation was not bound or required to issue the

stock dividend is to ignore the substance of the whole

plan and likewise to ignore the form adopted to carry
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out the desires of the stockholders who were the only

persons interested or affected by the reorganization

and recapitalization of taxpayer corporation. The

directors, T. H. Banfield, M. E. Parker, and F. S.

Hecox (R. 25) "ratified and approved all of the pro-

visions of this agreement" of November 2, 1928.

(Italic supplied.) It will be noted from the fore-

going that on November 14, 1928, these same gentle-

men, as stockholders, and the only other stockholder,

Alice Banfield, met and resolved (R. 43) "that the

capital stock of Iron Fireman Manufacturing Com-

pany be increased from 1500 shares * * * to 200,000

shares," and it will likewise be recalled that these

gentlemen met as directors ten days later and trans-

ferred on the books of the company $635,537.36 from

surplus account to capital stock account in accordance

with the program of recapitalization. (Italics sup-

plied.)

We believe that taxpayer corporation was bound

by contract with its shareholders and with the bankers

to perform all acts necessary to bring about the re-

organization and recapitalization agreed upon on

November 2, 1928. The bankers certainly would not

have gone into the transaction and bound themselves

by contract if they had thought for a moment that tax-
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payer corporation could withdraw from the contract

and refuse to issue the stock. Likewise, the stock-

holders must have known and relied upon the fact

that taxpayer corporation would not and could not

step out of the picture and leave them confronted with

a damage suit. They made certain that the corpora-

tion would comply and they protected themselves,

even though some new intervening stockholders might

gain control, by making the corporation a party to

the agreement and causing it to ratify "all the pro-

visions thereof". (R. 25.)

The Supreme Court in Raybestos-Manhattan Co.

v. United States, 296 U. S. 60, said (p. 64)

:

Here the power to command the disposition of

the shares included the right to receive them and

the exercise of the power which transferred the

right is subject to the tax.

The Court in that case likewise stated (p. 63)

:

The reach of a taxing act whose purpose is as

obvious as the present is not to be restricted by

technical refinements.

The Supreme Court in Founders General Go. v.

Hoey, 300 U. S. 268, stated (p. 275)

:

The legality of the issuance of the stock in the

names of the nominees rests on the fact that the

taxpayers authorized such issuance and granted
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their nominees the right to receive the stocks en-

tered in their names. The grant of that authority

is a transfer of "the right to receive" within the

meaning of the Act; and we are not to look be-

yond the Act for further criteria of taxability.

JJJ S|C 9fC

The statutes define the scope of the tax in

terms whose breadth is emphasized by the care-

ful particularity of its provisos.

See also Standard Oil Co. of California v. United

States, 90 F. (2d) 571 (C. C A. 9th), certiorari de-

nied, 302 U. S. 741 ; United States v. Vortex Cup Co.,

84 F. (2d) 925 (C. C. A. 7th); Consolidated Auto-

matic Merchandising Corp. v. United Statues, 90 F.

(2d) 598 (C. C. A. 2d), certiorari denied, 302 U. S.

727; American Gas Machine Co. v. Willcuts, 87 F.

(2d) 924 (C. C. A. 8th); Brown Fence & Wire Co.

v. United States, 88 F. (2d) 1005 (C. C. A. 6th).

We therefore submit that the stockholders had a

legal right, both under the Oregon decisions and as a

matter of contract, to receive a stock dividend, and

that the transfer thereof to the voting trustees was

properly taxable under the statute as written and as

interpreted by regulations of twenty years continuous

duration.



18.

CONCLUSION

The decision of the District Court should be af-

firmed.

Respectfully submitted,

JAMES W. MORRIS,
Assistant Attorney General.

SEWALL KEY,
NORMAN D. KELLER,

JAMES P. GARLAND,
Special Assistants to the

Attorney General.

CARL C. DONAUGH,
United States Attorney.

APRIL, 1939.
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APPENDIX

Revenue Act of 1926, c. 27, 44 Stat. 9:

SEC. 800. On and after the expiration of

thirty days after the enactment of this Act there

shall be levied, collected, and paid, for and in

respect of the several bonds, debentures, or cer-

tificates of stock and of indebtedness, and other

documents, instruments, matters, and things men-

tioned and described in Schedule A of this title,

or for or in respect of the vellum, parchment, or

paper upon which such instruments, matters, or

things, or any of them, are written or printed,

by any person who makes, signs, issues, sells, re-

moves, consigns, or ships the same, or for whose

use or benefit the same are made, signed, issued,

sold, removed, consigned, or shipped, the several

taxes specified in such schedule. The taxes im-

posed by this section shall, in the case of any

article upon which a corresponding stamp tax is

now imposed by law, be in lieu of such tax.

(U. S. C, Title 26, Sec. 900.)

* * * *

SCHEDULE A—STAMP TAXES

* * * *

3. Capital stock, sales or transfers: On all

sales, or agreements to sell, or memoranda of

sales or deliveries of, or transfers of legal title

to shares or certificates of stock or of profits or

of interest in property or accumulations in any

corporation, or to rights to subscribe for or to



20.

receive such shares or certificates, whether made

upon or shown by the books of the corporation,

or by any assignment in blank, or by any delivery,

or by any paper or agreement or memorandum
or other evidence of transfer or sale, whether

entitling the holder in any manner to the benefit

of such stock, interest, or rights, or not, on each

$100 of face value or fraction thereof, 2 cents,

and where such shares are without par or face

value, the tax shall be 2 cents on the transfer or

sale or agreement to sell on each share; * * *.

(U. S. C, Title 26, Sec. 902.)

Treasury Regulations 71 (1929 Edition):

ART. 34. Sales and transfers subject to tax.—
The following transactions are subject to the tax:

(a) The sale, or transfer, or change of own-

ership, of certificates of stock, or of profits, or

of interest in property or accumulations in cor-

porations, joint-stock companies, or associations.

(b) The sale or transfer of shares of stock,

whether or not represented by certificates.

(c) The transfer of stock to or by trustees.

* * * *

(i) The transfer of the right to receive a

stock dividend already declared.

* * * *

(t) The transfer of the right to receive stock

which a corporation has unconditionally agreed

to issue.

* * * *


